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— _ Report of the Committee to Study NGRI

LETTER FROM THE CHAIRMAN

As Chairman of the Not Guilty by Reason of Insanity Committee, I
would like to thank the Governor of the State of Ohio, George Voinovich,
and Lt. Governor Mike DeWine, under whose authority we met and acted.

I would like to thank the members of the Committee and those individuals
who testified. I would also like to thank the staff of the Ohio Commission on
Dispute Resolution and Conflict Management for their assistance in
facilitating soine of our discussions and compiling this report. I want to
thank my staff for assisting in facilitating and allowing me to participate as
Chairman of this Commitf.ee. I sincerely hope the State Legislature can
address the issues presented within this report and attack the statutory
changes directly and implement them as quickly as possible.

Respectfully submitted,
Lynn C. Slaby, Chair
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INTRODUCTION

The Committee to Study Not Guilty by Reason of Insanity was initially
formed by Lt. Governor Mike DeWine. The Committee was formed as a
result of conversations betwéen Summit Counﬁy Prosecutor Lynn Slaby,
who became Chairman of the Committee and the Lt. Governor. The
conversations were precipitated because of a series of newspaper articles
appearing around the state that involved defendants being committed to the
Department of Mental Health from criminal cases. Once defendants are
committed to the Department of Mental Health they are referred to as

forensic patients.

Within the last five years, a number of situations arose where a forensic
patient in the mental health system was placed in the community without
supervision. In Summit County, a number of forensic patients walked
away from Western Reserve Psychiatric Hospital which caused great
concern for the community. Each case was brought to the attention of
Prosecutor Slaby and Lt. Governor DeWine. After reviewing these
situations, Mr. Slaby recognized the need to evaluate the issues of
competency and not guilty by reason of insanity.

Lt. Governor DeWine appointed the following people to serve on the
Com:.ﬁittee: Lynn C. Slaby, Chairman, Summit County Prosecutor; Sharon
Aungst, Chief, Forensic Services, Ohio Department of Mental Health;
Debra Belinky, Legal‘ Counsel to the Director, Ohio Department of Mental
Health; Solomon Fulero, Ph.D., J.D., Clinical Director, Center for Forensic
Psychiatry, Butler County; J. Lamar Johnson, Psy.D., South Region
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Psychological Services, Administrator, Ohio Department of Rehabilitation
and Correction; John Murphy, Executive Director, Ohio Prosecuting
Attorneys Association; Howard H. Sokolov, M.D., Medical Director,
Harding Hospital; and Judge Alan C. Travis, Franklin County Court of
Common Pleas. [ Pursuant to the Canons of Judicial Conduct, Judge
Travis voices no opinion as to any legal issue contained in this report, such

as the constitutionality of any committee proposal for legislation. ]

The Lt. Governor charged the Committee with the responsibility of
reviewing how competency cases and not guilty by reason of insanity cases
were treated within the criminal justice system. Lt. Governor DeWine also
required that the committee develop recommendations to improve the
system and assure the safety of patients, treatment staff and members of

the community.

Once formed in April 1993, the Committee began to evaluate the present
system from various perspectives. The Committee focused on specific cases
and defined areas which needed improvement. Committee members met

monthly until September, when they began to meet weekly.

During the course of the evaluation of the present status of the law, the
Committee held two public hearings on May 24, 1993 and Junel 2, 1993. The
following people testified at these hearings:

James Kura, State Public Defender

James Coggin, Alliance for the Mentally Il1

John L. Kuehn, M.D.

Ruth McDaniel, L.S.W., Psychiatric Social Worker, Dettmer Hospital
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Terry McDaniel, Psychiatric Social Worker
Richard P. Hartmann, Mayor, Kettering, Ohio
Joseph Trevino, M.D., Medical Professional Services, Vandalia, Ohio

In addition, Lisa A. Callahan, Ph.D., a sociologist and researcher from
New York, consulted with the committee. She presented data from
research conducted by Policy Research Associates regarding the use of the
insanity defense and guilty but mentally ill verdict.

During the course of the Committee's work, the Department of Mental
Health made revisions and improvements in decision making regarding
unsupervised movement and release. This was a significant step since it
involved immediate reaction to a known risk within the system that had not
been identified prior to the formation of the Not Guilty by Reason of Insanity

Committee.

Although it appeared from the very beginning that the Committee
differed as to whether or not the not guilty by reason of insanity plea and
verdict should be abolished in its entirety, it did appear that compromises
could be made by both sides.

All Committee members were receptive to changes which would protect
the safety of the community, as well as improve the services provided to
defendants or forensic patients. This report, which is a culmination of
almost one year of work by the Committee members, describes changes that
will improve current processes and suggests some changes in statutory

language. If these changes are implemented the citizens of Ohio will be
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safer and those found incompetent to stand trial or not guilty by reason of

insanity will receive improved care and treatment.
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MEMBERS OF THE COMMITTEE

Lynn C, Slaby, J.D., Chair
Summit County Prosecuting Attorney

Sharon Aungst
Chief, Forensic Services
Ohio Department of Mental Health

Debra M. Belinky, J.D.
Legal Counsel to the Director
Ohio Department of Mental Health

Solomon Fulero, Ph.D., J.D.
Clinical Director
Center for Forensic Psychiatry, Butler County

J. Lamar Johnson, Psy.D.

South Region Psychological Services Administrator
Ohio Department of Rehabilitations and Corrections

John Murphy, JD.

Executive Director
Ohio Prosecuting Attorneys Association

Howard Sokolov, M.D.

Medical Director
Harding Hospital

Judge Alan C. Travis*
Franklin County Court of Common Pleas

*Pursuant to the Canons of Judicial Conduct, Judge
Travis voices no opinion as to any legal issue
contained in this report, such as the constitutionality
of any committee proposal for legislation.
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GUILTY BUT MENTALLY ILL

The Committee reached consensus agreement that a Guilty But
Mentally 11l plea should not be enacted in Ohio. Studies have shown that
such a plea has no effect on the number of NGRI findings. Further, such a
plea often gives false and unrealistic hope of more treatment than that
currently indicated and provided to inmates in prison. The Committee
recommends that persons who are found guilty of crimes should be treated

in a prison setting.
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RECOMMENDATIONS REGARDING
PROCEDURES AND TIME LINES FOR RESTORATION OF PERSONS
FOUND INCOMPETENT TO STAND TRIAL (IST)

As part of evaluating the criminal justice system in the context of
mental health services, the Committee examined the issues involved in
competency to stand trial. The Committee does not make any
recommendations to change the way in which the issue is raised, but
instead suggests changes in the way in which to handle individuals who
are determined to be incompetent to stand trial.

In discussing the competency process, two major ideas influenced the

Committee's recommendations:

* Public safety demands that all individuals who are found
incompetent to stand trial should be not be treated in the same
manner. The treatment of these individuals varies depending on

- whether they are charged with a misdemeanor, a non-violent felony

or a violent felony.

¢ Fairness demands that an attempt must be made to restore any
individual found incompetent to stand trial, regardless of the nature
of the crime. This philosophy contradicts current law which allows a
person to be found to be unrestorable and incompetent to stand trial
before any actual attempts are made to treat the person.

The remainder of this section describes the following recommendations
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for improving the process for restoration of individuals found incompetent
to stand trial:
* Procedures for individuals who are found incompetent to stand trial
and are charged with misdemeanors;
® Procedures for individuals who are found incompetent to stand trial
and are charged with non-violent felonies;
¢ Procedures for individuals who are found incompetent to stand trial
and are charged with violent felonies; and
¢ Procedures for committing individuals found incompetent to stand

trial and unrestorable.
DETERMINATION OF INCOMPETENCY

MISDEMEANORS
The process for persons found incompetent to stand trial related to a

misdemeanor should be changed to the following:
1. An attempt must be made to restore the person.

2. A mandatory hearing to determine if the person is restored
must be scheduled within 30 days after the initial finding that the person
is incompetent to stand trial. If the person is found competent, the trial
would proceed. If the person continues to be incompetent, he/she must
be found incompetent and unrestorable (IST-U) and treated as a non-

violent IST-U (see page 14).

3. At any time prior to the 30 day hearing, the hospital may provide a
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report to the court stating an opinion the person is restored, as is
currently allowed. At that point the court would make a finding
regarding the person's competency to stand trial.

THIRD AND FOURTH DEGREE FELONIES
The process for persons found incompetent to stand trial related to a third
or fourth degree felony should be changed to the following:

1. An attempt must be made to restore the person.

2. A mandatory hearing must be scheduled to determine if the
person is restored within 180 days after the initial finding that the
person is incompetent to stand trial. If the person is found competent, a
trial is to proceed. If the person continues to be incompetent, he/she
must be found incompetent and not restorable (IST-U) and treated as a
non-violent IST-U (see page 14).

Section 2945.38(H), which sets out the conditions defining further
possible prosecution of persons who were incompetent to stand trial and
then became competent, contains the unusual provision that the statute
of limitations continues to run even during the time that an indictment
was pending. The following proposed amendment deletes that
provision, making the rule applicable to these cases the same as that in
other cases, that the statute of limitations is tolled during the time that
an indictment is pending.
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The Committee also recommends that O.R.C. Section 2945.38 (H) (4) be

revised as follows:

(4) The period of limitation for-the-offense-commitied
has-not—expired under section 2901.13 of the Revised
Code, eomg

seetion: HAS NOT EXPIRED.

3. At any time prior to the 180 day hearing the hospital may provide
a report to the court stating an opinion the person is restored, as is
currently allowed. At that point the court would make a finding
regarding the person's competency to stand trial.

FIRST AND SECOND DEGREE FELONIES
The process for persons found incompetent to stand trial related to a first or

second degree felony should be éhanged to the following:
1. An attempt must be made to restore the person.

2. A mandatory hearing must be scheduled to determine if the
person is restored within 180 days after the initial finding that the
person is incompetent to stand trial. If the person is found competent, a
trial is to proceed. If the person continues to be incompetent, he/she is
returned to the hospital or other treatment setting to continue to be
treated to restore competency.

3. If the person is found incompetent at the 180 mandatory hearing, a

Page 11



Report of the Committee to Study NGRI

second mandatory hearing must be scheduled to determine if the person
is restored. The second hearing must be scheduled within 360 days of
the initial finding that the person is incompetent to stand trial. If the
person is found competent, a trial is to proceed. If the person continues
to be incompetent, he/she must be found incompetent and not restorable

(IST-U) and treated as a violent IST-U (see page 13).

4. At any time prior to the 180 day or 360 day hearing, the hospital
may provide a report to the court stating an opinion the person is
restored, as is currently allowed. At that point the court would make a
finding regarding the person's competency to stand trial.

COMMITMENT OF INCOMPETENT
TO STAND TRIAL-UNRESTORABLE PERSONS

DETERMINATION OF OFFENSE AS VIOLENT OR NON-VIOLENT

At the time the trial court determines the person is incompetent and
unlikely to be restored, the court must also make a finding about whether or
not the offense with which the person is charged is "violent" or "non-
violent." If the offense is determined to be violent the person is treated as a
"Violent IST-U." If the offense is determined to be non-violent, the person
is treated as a "Non-Viclent IST-U." |

Ohio Revised Code Section 2901.01(I)(1) and (4) presently include aggravated
murder; murder; aggravated felonies of the first and second degree;

felonies of the first, second, third and fourth degree; and some
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misdemeanors as violent offenses. The Committee was reluctant to include
all offenses of violence for treatment as violent offenders. The Committee
recommends that individuals who are charged with aggravated murder,
murder, aggravated felonies of the first and second degree, and felonies of
the first and second degree should be treated as violent IST-Us upon motion
by the prosecuting attorney.

Viclent Incompetent to Stand Trial - Unrestorable Persons
The process for violent incompetent to stand trial-unrestorable persons
should be changed to the following:

1. A hearing is held by the trial court to determine whether or
not there is clear and convincing evidence that the person committed
the offense charged or another offense that is aggravated murder,
murder, an aggravated felony of the first or second degree, or a felony
of the first or second degree which is enumerated in Revised Code
~ section 2901.01 (I) (1) and (4). If the above standard is not met, the
person will be treated like a non-violent IST-U.

2. If clear and convincing evidence is found, the trial court determines
whethei or not the person is mentally ill subject to hospitalization
and determines the least restrictive placement consistent with public
safety and the needs of the person (as is currently done with persons
found to be NGRI). [Note: Committee members disagree as to
whether or not the statute should state how the court should assign
weight in balancing public safety against the needs of the person.]
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3.

r—— — e —————— —

From this point, the person will have hearings in the trial

court which are the same as hearings for persons found to be NGRI
and are the same as hearings for civilly committed persons (O.R.C.
section 5122.15). Before the person is granted off grounds,
unsupervised movement or discharge, the court must hold an
adversarial hearing. At each of these hearings, the prosecutor may
raise the issue of competence. If the person continues to be
inoohapetent, the court must determine whether or not she/he is
mentally ill subject to hospitalization and whether or not off grounds

unsupervised movement should be considered.

The indictment remains pending expiration of the maximum
sentence the person could have served if convicted of the most serious
offense charged. At that time, the charges are dismissed and the
person is released; or an affidavit may be ﬁled in probate court and

the civil commitment process may commence.

Non-violent Incompetent to Stand Trial - Unrestorable

The process for non-violent incompetent to stand trial-unrestorable

persons (misdemeanors, third and fourth degree felonies, and non-
violent first and second degree felonies) offenses should be changed to
the following: |

Individuals charged with crimes not defined as offenses of violence in
the Ohio Revised Code and found incompetent to stand trial and unlikely

to be restored would be handled in the same way as persons currently

found IST-U with the following exceptions:
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1.

Hospitals must notify prosecutors when persons found IST-U are

absent without leave.

Currently, the prosecutor is notified only if a patient is discharged
subsequent to walking away from a hospital, escapes from the
hospital, or is to be discharged as no longer needing hospitalization.
With the passage of Sub. H.B. 42, effective 2-9-94, the prosecutor is to
be notified of AWOLS of most forensic clients, including IST-U
persons. This Committee recommends notification of prosecutors in

other statutes for harmonization with H.B. 42.

Persons found IST-U are not to be allowed to sign an application for

voluntary admission.

Currently persons found IST-U may sign an application for
voluntary admission. The Committee discussed concerns about
allowing a person to be changed to a voluntary status when the
person continues to be subject to criminal prosecution and could be
re-indicted if discharged. Although treatment is generally more
effective when a person is in a voluntary status, this status has less
impact therapeutically for a person found IST-U because she/he may
be re-indicted when discharged.

Division (C) of section 2945.38 should be amended to include the
following language:

ANY PERSON COMMITTED PURSUANT TO THIS
DIVISION SHALL NOT VOLUNTARILY ADMIT
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HIMSELF OR BE VOLUNTARILY ADMITTED TO A
HOSPITAL PURSUANT TO SECTION 5122.15,
DIVISION (G) OF SECTION 5122.15, OR DIVISION (G)
OF SECTION 5123.76 OF THE REVISED CODE.

Division (G) (3) of section 5122.15, regarding voluntary
commitment of persons found incompetent and likely to be restored,
should be amended to include all persons found incompetent to stand
trial:

A person found incompetent to stand trial who is
committed pursuant to divisien{D)-of section 2945.38 of
the Revised Code shall not voluntarily commit himself
pursuant to this section.

The language of division (C) of section 2945.38 should be amended
as follows to delete the reference to voluntary status:

The chief clinical officer of the hospital or facility, or the
managing officer of the institution, or director of the
program, or the person to which the defendant is
committed or admitted shall at least ten days prior to
the discharge er-ims pon-led =of @

to-voluntarystatus; send written notice to the prosecutor
of the date on which the defendant will be discharged or

. Prosecutors must be notified by the hospitals at the time
unsupervised off grounds movement is granted. At that point
prosecutors must decide whether to re-indict the person or to drop the
charges permanently, unless new information is brought forth by the

prosecuting attorney.
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THE INSANITY DEFENSE

| The issue of whether to abolish or to keep the not guilty
by reason of insanity defense is an extremely difficult and
emotional one. Basic philogophical differences quickly emerge
and make finding common ground very challenging. Before
engaging in lengthy discussions and philosophical debates, the
Committee listened to hours of testimony from experts in both
the criminal justice and mental health professions and
reviewed hundreds of pages of research and information on

the insanity defense.

After almost a year of study, the Committee was unable
to reach a consensus agreement on the issue of whether to
abolish or to retain the not guilty by reason of insanity defense.
Therefore, the Committee decided to outline the rationale for
both positions in this report. The rationale for abolishing the
not guilty by reason of insanity defense begins on page 18 and
the rationale for retaining the not guilty by reason of insanity

defense begins on page 25.
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A. RATIONALE FOR ABOLISHING THE INSANITY DEFENSE

Background
Discussion of the issues being considered by this committee, as well as
recent developments in the courts, and proposals put forth in the
legislature, have led some of us to reconsider the place of the insanity
defense in the law. After much discussion and research, we have
concluded that: (1) there is no constitutional impediment to the abolition of
the insanity defense; and, (2) it should be abolished.

The insanity defense had its historic origins in 1843 in England in the
trial of M'Naghten for the murder of the prime minister's secretary.
"...every man is to be presumed to be sane, and to possess a sufficient
degree of reason to be responsible for his crimes, until the contrary be
proved ...[Tlo establish a defence on the ground of insanity, it must be
dearly proved that, at the time of the committing of the act, the party
accused was laboring under such a defect of reason from disease of the
mind as not to know the nature and quality of the act he was doing; or if he
did know it, that he did not know he was doing what was wrong."

M'Naghten's Case, 8 Eng. Rpt. 718
House of Lords, 1843
This formulation includes two parts:
1) did not know what he was doing; and
2) did not know what he was doing was wrong.

The first part no longer exists in Ohio law as a separate insanity issue,
having been subsumed within the culpable mental state necessary to prove

the offense. The second part, not knowing the difference between right and
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